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intergovernmental or regional human rights missions or organizati, 
closely the human rights situation in Bosnia and Herzegovina 

It is incumbent upon these organizations to actively oppose further violation 
rights by the High Representative and work to ensure a remedy is availfbl 
individuals who have been injured by his past actions, 
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IV. Conclusion 

Nearly 200 citizens of BiH have been removed from office by the High Rep 
decree, without any notice or hearing, administrative or judicial process, or 
appeal. These actions of the High Representative, as recognized by the 
Court of BiH and the Council of Europe, violate fundamental human rights 
are the subject of the High Representative's actions presently have ho legal 
to the actions of the High Representative to prevent this. The Dayton Peace „ 
only protect such human rights but also call upon international organizatic ns 
their protection. To provide legal recourse to individuals who have been r 
public office or employment by the High Representative, an independent 
commission must be established. No legal or moral basis exits to 
unconscionable and continuing violation of fundamental human rights. 
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Republika Srpska Urges EU, Council of Europe to Back New Hum; tn Rights Body 



October 8, 2009 

The Republika Srpska (RS) on Wednesday appealed for the European Unio l 
Europe to support the establishment of an independent forum to remedy hut i 
by the High Representative in Bosnia and Herzegovina (BiH). 



For more than a decade, the High Representative has been summarily remoting 
from public office and banning them indefinitely from holding public emp 
Representative has removed nearly 200 citizens of BiH, including democratically elected 
presidents, legislators, mayors, and governors, as well as judges, police 
company executives. The High Representative has also taken actions againfet 
other rights, such as blocking bank accounts and seizing travel documents indefinitely 



Despite the severe harm to these individuals' livelihoods and 

Representative has permitted them no hearings, no opportunity to challdnge the allegations 
underpinning the sanctions, and no recourse to appeal. The processes : 
Representative determines these decrees are conducted behind closed doors 
of transparency or rule of law. 



The High Representative's removals and bans, lacking even the most rudi 
process, manifestly violate the sanctioned individuals' human rights as gu4ranteed 
Constitution and human rights agreements to which BiH is a party, 
continued despite their condemnation by the Council of Europe's Parli 
Venice Commission, the European Parliament's Committee on Legal Affairs 
and the Council of Europe's Commissioner for Human Rights. 
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Moreover, the High Representative has ordered the institutions and courts of BiH not to review 
its actions or provide any remedy for BiH citizens for loss or injjiry flowing frcm 
implementation of the High Representative's decisions. The High Representative has also 
asserted before the European Court of Human Rights - and the Court has ruled - that the Court 
lacks jurisdiction to hear claims arising from the High Representative's Actions and that jts 
actions do not engage the responsibility of BiH or other states, 

In separate letters Wednesday to Swedish Foreign Minister Carl Bildt and Council of Europe 
Human Rights Commissioner Thomas Hammarberg, RS Prime Minister Milorad Dodik urged 



ed legal experts :o 



them to work to establish an independent international commission of respec 
give individuals who have been removed from their positions a forum to seek redress. The 
commission's mandate would be to determine whether the High Repre lentative's actions 
violated applicable human rights law and, in case of violations, to determini the extent of any 
resulting loss or injury. Prime Minister Dodik also provided to Foreign jjtftnistcr Bildt anjd 
Commissioner Hammarberg a paper setting forth the issue in greater detail. 



It is a cherished principle in democratic societies that every right requires a 
forum for the citizens of BiH whose rights the High Representative has breached 
them the remedy they deserve and the rule of law demands. 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THE PRIME MINISTER 



t@vladar5.net 



TrgRepublike Srpsko 1, BanjaLufai, tel.: 051/339-103, fkx: 031/339-119 o-maiI:fcabin 

No. 04/1.- .I$$C /09 
Date: 07,10.2009. 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 
Office of the Commi ssioner for Human Rights 
Council of Europe 
F-67075 Strasbourg Cedex 
FRANCE 

Dear Commissioner Hammarberg, 

On 6 June 2009, you wrote persuasively about the need for international organilations acting as 
quasj-governments to be held accountable for their actions, citing the Office of Ehe High 
Representative (OHR) in Bosnia and Herzegovina (BiH) as an example. 1 On tfcfc same day the 
OHR jssued two decisions that highlight the urgent need for such accountabilitj . These decisi 
are contrary to fundamental principles of the Council of Europe and violate the basic human ri 
of civilians of BiH. 

I am writing to request your support in establishing a mechanism to provide rec, >ur$e to those 
human rights are violated, in line with your recommendations. I have attached ( 
the issue in detail, but have set forth the main points below. 



Removals bv Decree of BiH Citisens Fro m Public Ponltl^i* 

On 6 June 2009, the High Representative, peremptorily and with immediate 
police officials from their positions and banned them from any public em 
The process was conducted behind closed doors without any notion of transp 
Despite the severe harm to their livelihoods and reputations, the officials were ~ 
no opportunity to challenge the allegations underpinning the decisions, and no 
The entire prosecutorial and judicial system in BiH (which includes many int< 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers 
Representative has removed nearly 200 citizens of Bosnia by decree, without 
administrative or judicial process, or opportunity for appeal. 

Violations of Basic Hunum Ttifhta 



1 Vliwpolnts of the Council of Europe Commissioner foi Human Rights, International « 
governments should bt held accountabte, June 6, 2009, at Www.coMnt/t/cotmnissinner/view p 
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The OHR's decisions are rule by decree and contrary to the most basic o„ 
Europe members, the human rights agreements set forth in the Dayton Peace 
Constitution. Among the legal principles arc ensuring its citizens: (I) the 
remedy; (2) the right to a fair hearing; (3) no punishment without law; £4) frfee 
(5) freedom of assembly and association; (6) right to free elections; (7) 
(8) the right to take part in public aflalrs. 
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BiH and European Sources Condemn the OHR's Removal bv Decree 

The High Representative's unilateral removal actions come despite strong i londcmnation by the 
Council of Europe's Parliamentary Assembly, the Venice Commission, and The Eurojjearj 
Parliament's Committee on Legal Affairs and Human Rights. The BiH Coi stitutional Court has 
also held that the High Representative' a removal actions contravene the hunutn rights protected In 
the BiH Constitution. Violations of international law and international agreements of so large a 
scale undermine the respect for the rule of law and international agreements upon which the 
Council of Europe, other regional and economic and security organizations, ar d the United Nations 
itself are founded. 



No Legal Recourse Available 

Those injured by the High Representative's actions presently have no legal 
Representative has ordered the institutions and courts of BiH, including the 
not to review its actions or provide any remedy for any citizen of BiH for l< 
from implementation of the High Representative's decisions. The High Repre< 
before the European Court of Human Rights and the Court has ruled that the 
jorisdiction to hear claims arising from the High Representative's actions and i 
engage the responsibility of BiH or other states. Who is responsible for the 
rights committed over these many years? 
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A Mechanism to Remedy Human Ritthta Violations b y the High Represent 
A mechanism to prevent and remedy human rights violations by the High Representative must be 
implemented. The Venice Commission some 4,5 years ago reoommended the chd to such action by 
the High Representative and urged setting up an independent panel of legal experts to address the 
removals by decree. And more recently, in your 6 June 2009 Viewpoint.!, you called for 
complaints or claims commission to ensure accountability, 

I urge you to work with to establish an independent international cornmi, ision comprised of 
respected and distinguished international jurists to provide individuals who Jiave been removed 
from their positions a forum to seek redress. The commission's mandate would 
of victims as to whether specific actions of the High Representative violatec 
rights law. If violations are found, the Commission would determine the appropi :ate remedy and 
extent of compensation for resulting loss or injury. Republika Srpska is committed to peaceful 
resolution of this unbearable and continuing violation of the human rights of Bif 
we should meet to discuss the actions needed as soon as possible. 
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Conclusion 

In your 6 June article, you wrote, "When international organisations exercise ■ 
legislative control as a surrogate state they must be bound by the same checks 
require from a democratic government" When it employs its peremptory 
citizens from public office and employment the High Representative acts 
Your article closed by observing, "No-one, especially an international org„ 
law.' I urge you to help vindicate this principle by supporting the creation u 
international commission to review the High Representative's use of peremptc rv 
Sincerely, 



publtka Srpska 



t ixecutive and 
and balances as \Ve 
pov 'ers to remove 
witl tout any check at all. 
organization, i9 above th| 
independent 
r removal powers 



of an . 




2 id 



Oct 15 2003 3:09PM 



P I CARD , KENTZ & ROUE LLP 



202 331 40 




REPUBLIC OF SRPSKA 
GOVERNMENT 

OFFICE OF THE P RIME MINISTER 



Trg Republike Srpske 1, Banja Luka, tel.: 051/339-IO3, fax; 05 1/339-1 19 e-maiLkabiiist^v ladars.net 

No.04/1.- /09 
Date: 07.10.2009. 



The Honorable Carl Bildt 
Minister for Foreign Affairs 
Kingdom of Sweden 
Swedish Government Offices 
SE-103 33 Stockholm 
Sweden 

Your Excellency, 

I wish to congratulate you on Sweden having assumed the Presidency of the 
wish you every success in this endeavor. 
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In this regard, may I take the opportunity to express the commitment of 
Republika Srpska to EU accession for Bosnia and Herzegovina ("BiH"). At the 
to convey my Government's grave concern regarding a serious matter that threa 
process and to seek the Presidency's support in resolving it. 1 have attached a 
the issue in detail, but have set forth the main points below, 

QHR Removal! bv Decree of BiH Citfagm From Puh«c Positions 

On 6 June 2009, the High Representative, peremptorily and with immediate effect, removed twi 
police officials from their positions and banned them from any public employment indefinitely 
The process was conducted behind closed doors without any notion of transparen ;y or rule of law 
Despite the severe harm to their livelihoods and reputations, the officials were afforded no hearings 
no opportunity to challenge the allegations underpinning the decisions, and no recourse to appeal 
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The removal of public officials by the use of the Bonn Powers violates the "Gener|il 
forth in Article 2 of the Stabilisation and Association Agreement between BiH aid 
Communities and its Member Stales. These principles constitute legal obligations 



:ional judges and 
997, the High 



The entire prosecutorial and judicial system in BiH (which includes many intern*, 
prosecutors) was wholly circumvented. Since claiming the Bonn Powers in . 
Representative has removed nearly 200 citizens of BiH by decree, without any rotice or hearing 
administrative or judicial process, or opportunity for appeal. 

yjolatioa Of Fundamental EU Princinl ea Set Fnrih in the SAA 
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the SAA to respect democratic principles and human rights set forth in humar 
specified in Article 2 and the rule of law. They have been violated by certain ir 



European Communities that are members of the Steering Board of the Pea:e implementation 
Council CTIC") because of their endorsement of the High Representative's} use of the Bonn 

of 
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Powers. The Presidency of the European Union and the European Commission i re also members 
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the PIC Steering Board. They have also been violated by BiH because of its 
removal decisions of the High Representative. 



BiH and European Sources Condemn t he OHR'g Removal hv Decree 
The High Representative's recent unilateral actions come despite strong e 
Council of Europe's Parliamentary Assembly, the Venice Commission, The E 
Committee on Legal Affairs and Human Rights, and the Council of Europe's 
Human Rights. The BiH Constitutional Court has also held that the High Representative 
actions contravene the human rights protected in the BiH Constitution. 
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The High Representative's actions are contrary to the General Framework 
(including the applicable Human Rights Agreements in Annex 6) and are an 
principles of international law, the sovereignty of BiH, and the rule of h 
international law and international agreements of so large a scale undermine the 
of law and international agreements upon which the EU, other regional and 
organizations, and the United Nations itself are founded. 

No Legal Recourse Available 
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Those injured by the High Representative's actions presently have no legal rec ourse. The Higjh 
Representative has ordered the institutions and courts of BiH, including the Constitutional Court, 
not to review its actions or provide any remedy for any citizen of BiH for loss or injury flowing 
from implementation of the High Representative's decisions. The High Representative has asserted 
before the European Court of Human Rights and the Court has ruled that the Ccfurt does not havs 
jurisdiction to hear claims arising from the High Representative's actions and thai its actions do net 
engage the responsibility of BiH or other states. 



role 



Closure of the OHR 

As you have often pointed out, it is time to close the OHR, to strengthen the 
the EU in BiH and to give more responsibility to BiH political leaders so that J 
accession may continue. This step is essential and urgent to prevent further vie 
rights by the High Representative. Unfortunately, the most recent communi 
Implementation Council (PIC) Steering Board strongly suggest the intention of 
the international community for an indefinite continuation of the High Representative 
office. In addition, the recent egregious use of the Bonn Powers by the High 
highlights the need foT closure of the High Representative, 
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A Mechanism to Reme dy Human Rights Violations by the High Representativ e 

A mechanism to prevent and remedy human rights violations by the High Representative must be 
implemented. The Venice Commission some four years ago recommended the e. id to such action 
by the High Representative and urged setting up an independent panel of legal experts to address 
the removals by decree. And more recently, in June 2009, the Council of Europe Commissioner for 
Human Rights called for a complaints or claims commission to ensure accountabili 



I urge you to work to establish an independent international commission comprised of respected and 
distinguished international jurists to provide individuals who have been removed from their 
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positions a forum to seek redress. The commission mandate would be to hear 
as to whether specific actions of the High Representative violated applicable hfman rights law. 
violations are found, the Commission would determine the appropriate remed^ and the extent 
compensation for resulting loss or injury. 



evk enced 



of 



Conclusion 

The Republika Srpska is committed to peaceful resolution of this unbearable 
a special responsibility to facilitate resolution. I believe we should meet to 
needed as soon as possible. Such resolution has taken on increased urgency as 
determination of the High Representative and certain PIC members, as 
Steering Board's latest communiques and the High Representative's recent use 
to remain and continue to exercise the Bonn Powers indefinitely. 

Your Excellency, your personal experience in Bosnia and Herzegovina and 
Representative places you in a unique position to understand the seriousness of the 
and to address it in a constructive and effective manner. 

Please be assured of my highest consideration. 

Sincerely, 

/(ffiuue .J^stetpf^eoublika Srpska 

■- 1 1 ; '.i.t ■• 
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Citizens Whose Human Rights Have Been Violated bv 



Representatives Must Have Legal Redress 

The OHR's Use of the Bonn Powers to Remove Officials Violates Fundamental 
Human Rights and Binding International Agreements 
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The OHR's Political Tactics to Remove Individuals frorr 
Employment 



Since 1997 when the High Representative first claimed the so-called Bonh 
Representative has removed nearly 200 persons from public positions. 1 Among 
have been: 



Public Office and 



Powers, the High 
those removed 



ma tors, governors, 
Srpska; 



the 



• dozens of democratically elected officials, including legislators, .. 
Croat member of the BiH Presidency, and a president of Republika 

• sitting judges; 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

The High Representative's removals have usually included indefinitely banning the targeted 
persons from any public office or employment and often even from holdin i office in political 
parties. These removals were effected simply by decree of the High Represe itative, without any 
notice or hearing, administrative or judicial process or recourse to appeal, it gross violation of 
fundamental human rights of those individuals against whom such actions were taken. 

These violations of human rights by the use of peremptory removal powers ajre not merely relilcs 
of the immediate post-war years; they continue today, some 14 years after the) end of BiH's civil 
war. As recently as 6 June 2009, the High Representative removed two seiior police officials 
from their positions, alleging that Radislav Jovicic" of the State Investigation and Protection 
Agency of BiH was conducting surveillance against the OHR and that Himzo Donko, the Police 
Commissioner of Herzegovina-Neretva Canton in the Federation, was threatening international 
staff of the OHR in order to obstruct an inquiry into his alleged abuse of office. The Hij;h 
Representative banned both police officials from any public positions indefinitely 

Despite the severe harm to their livelihoods and reputations, Javiiic and Donko were afforded r o 
notice of the charges, no hearing before an impartial body to challenge the allegations 
underpinning the decisions, and no recourse to appeal. Indeed, the entire prosecutorial and 
judicial system established within Bosnia and Herzegovina ("BiH") was whblly circumvented 
The process by which the police officials' rights were stripped from them wa^ conducted behind 
closed doors without even a pretence of transparency or rule of law, The High Representative 



This number docs not include the exercise of peremptory decree and removal powers:! by the Deputy High 
Representative with respect to the Brfiko District, which has occurred frequently and recently. Nor does the numb« r 
include 598 police officers banned for life from the profession as a result of the UN International Police Task 
Force's decertification decisions, supported by the High Representative. 
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emphasized that these decisions have "immediate effect and will not require any 
procedural steps." 



fuither 



The pattern used by the High Representative is to simply make allegations of wrongdoing ageinst 
an individual, without providing detailed information or evidence, and then remove him from 
office by decree, often banning him indefinitely from elections, party positions and public 



against the persons 



employment. Often there is not even any attempt to seek legal action 
removed, despite the High Representative having leveled allegations againjst them that, if tjrue, 
would usually amount to unlawful and even criminal conduct. 

B. Violation of Human and Civil Rights Obligations 

Exercise of peremptory removal powers is inconsistent with the general standards of human and 
civil rights required of members of the European Union and all states party to the human and 
civil rights treaties to which BiH is a party. As agreed in the Dayton Accords and the HiH 
Constitution, BiH has entered into 16 human rights instruments, including the Europsan 
Convention for the Protection of Human Rights and Fundamental Freedom's and its Protocols; 
the 1966 International Covenant on Civil and Political Rights; and the 1966 Covenant on 
Economic, Social and Cultural Rights, 2 BiH is also a party to the Helsinki Ffnal Act. Moreover 
under the Dayton Accords and BiH Constitution, it is required that "[t]he general principles of 
international law shall be an integral part of the law of Bosnia and Herzegovina and the 
Entities." 3 



provisions of :hc 



Among the legal principles to which BiH is committed by virtue of the; 
Dayton Accords and other treaties are ensuring its citizens: 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 
■ protection of property; and 

• the right to take part in public affairs. 

The peremptory powers of removal used by the High Representative are in < irect contravention 
of these fundamental principles, Moreover, the decision to remove persons from public positions 
places BiH and its institutions in the position of violating the BiH Constitution by virtue of thdr 
implementing the High Representative's decisions. 



2 See BIH Constitution, Art, II.2 and Ann. 1; General Framework Agreement, Ann. 4 and 
Rights, Genera! Framework Agreement, Annex 6. 

3 BtH Constitution, Art. in.3.b; General Framework Agreement, Ann. 4. 
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C. Violation of the Stabilisation and Association Agreement 



The use of the Bonn Powers to remove officials from office is also 
Stabilisation and Association Agreement between Bosnia and Herzegov 
Communities and its Member States, signed in Luxembourg on 1 6 June 
SAA, under TITLE I GENERAL PRINCIPLES, at Article 2 provides: 
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in violation of the 
irla and the European 
:!008 ("SAA"). The 



Respect for democratic principles and human rights as proclaimed in the 
Universal Declaration of Human Rights and as defined in the Convention for the 
Protection of Human Rights and Fundamental Freedoms, in the Helsinki Final 
Act and the Charter of Paris for a New Europe, respect for principles of 
international law, including full cooperation with the International Criminal 
Tribunal for the former Yugoslavia (ICTY), and the rule of law as well as the 
principles of market economy as reflected in the Document of the CSCE Bonn 
Conference on Economic Cooperation, shall form the basis of the domestic and 
external policies of the Parties and constitute essential elements of this 
Agreement, (emphasis added) 

The High Representative's removal of citizens from public positions through the use of the 
called Bonn Powers is contrary to these obligations set forth in the SAA, namely, respect 
democratic principles, human rights, principles of international law, and the rule of liw. 
Moreover, respect for these principles, which constitutes a legal obligation of the parties to Ithe 
SAA, has been violated by BiH because of its implementation of decisions of the High 
Representative. They have also been violated by certain member states of the European 
Communities that are members of the Steering Board of the Peace Implementation Courjcil 
("PIC") because of their endorsement of the High Representative's use of the Bonn Powers 
These foreign states include the following member states of the European Communities that are 
also PIC Steering Board members; France, Germany, Italy, and the United Kingdom. The 
Presidency of the European Union and the European Commission are also members of the PIC 
Steering Board. 



so- 

for 



The Office of the High Representative, as a defendant before a US federal court, has recen 
stated that it is an organ of the foreign states that make up the PIC, and as siich it constitutes 
instrumentality of each of those states. 4 In addition, the Office of the r}igh Representative 
asserted before the court that the High Representative, when acting in his official capacity, 
acting as an employee of the foreign states. 5 If, as the Office of the High Representative clainis 
it is an organ or instrumentality of these foreign states, its actions are attributable to such statss 
as are the actions of the High Representative. 
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* Specially Appearing Defendants' Motion to Dismiss, Anthony Sarins v. Mlrokav Lqjc^k, Office of the 
Representative, U.S. District Court for the Northern District of California, 31 October 20O8, pji 11 

Vrf.atp. 14. 



Hit* 



3 



Oct 15 2009 



3:12PM P I CRRD , KENTZ 8. ROUE LLP 202 331 401 1 



49 



The Constitutional Court oFBlH 



The Constitutional Court of BiH has condemned the High Representatives use of the Bonn 
Powers to remove public officials as violating the human rights instruments guaranteed in the 
Constitution. 6 In the case, Appeal of Milorad Bilbija et al, two senior officials were removed by 
decision of the High Representative from their respective positions as (l)|Deputy Head of the 
Operative Administration of the Intelligence and Security Agency in fianja Luka and (2) 
Chairman of the National Assembly of Republika Srpska and President of (the Serb Democratic 
Party. The applicants were also barred from holding other public and party duties, holding any 
official, elective, or appointed public or party office, and running in elections. The applicants 
argued that the High Representative's decision had violated their rights under the European 
Convention on Human Rights. 

In response, in July 2006, the Constitutional Court concluded that; 

In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative including the consequences for the persons concerned, 
the Constitutional Court holds that such decisions have seriously raised issues of 
file existence of violations of some rights and fundamental freedoms safeguarded 
by the Constitution of Bosnia and Herzegovina and the European Convention. 
Among others, the Constitutional Court notes that impossibility to Challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms. 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective legal remedy 
within the existing legal system of Bosnia and Herzegovina, which could be 
pursued against the decisions of the High Representative concerning the rights of 
individuals . . . 8 

E. The Council of Europe 

The Council of Europe has also sharply criticized the High Representative's use of the Bonn 
Powers to remove persons from public office and employment. In 2004, before the BiH 
Constitutional Court's Bilbija decision, Council Resolution 1384 stated that "the Assembly 
considers it irreconcilable with democratic principles, that the High Representative should be 
able to take enforceable decisions without being accountable for them or obliged to justify their 



6 Appeal of Milorad Bilbija et al, No. AP-953/05 (8 July 2006), 
1 See id. at para 36. 
8 See id. at para 77. 
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validity and without there being a legal recourse." 9 In a March 2005 opinion, the European 
Commission for Democracy through Law ("Venice Commission") said of the OHR's decisions: 

The termination of the employment of a public official is a serious interference 
with the rights of the persons concerned. In order to meet democratic standards, it 
should follow a fair hearing, be based on serious grounds with sufficient proof 
and the possibility of a legal appeal. The sanction has to be proportionate to the 
alleged offence. In cases of dismissal of elected representatives, the rights of their 
voters are also concerned and particularly serious justificatidn for such 
interference is required, . , . 

The main concern is . . . that the High Representative does nit act as an 
independent court and that there is no possibility of appeal, The High 
Representative is not an independent judge and he has no democratic legitimacy 
deriving from the people of [Bosnia and Herzegovina]. He pursues a political 
agenda .... As a matter of principle, it seems unacceptable that decisions 
directly affecting the rights of individuals taken by a political body are not subject 
to a fair hearing or at least the minimum of due process and scrutiny by an 
independent court. 10 (emphasis added) 

More recently, on 3 June 2009, the Committee on Legal Affairs and Human Rights of the 
European Parliament issued a report entitled, "The state of human rights in Europe: the need to 
eradicate impunity." This report provides: 

The role of international actors is on the increase world-wide. . , . Some of them 
commit mistakes, even crimes, which have victims that deserve justice. , , . 
Rather than making it even more difficult to hold perpetrators of human rights 
violations responsible where these occur during operations under international 
mandate, the international community should set a positive example of 
transparency and accountability. 11 

And on 6 June 2009, the Commissioner for Human Rights of the Council of Europe wrote abiut 
the need for international organizations acting as quasi-governments to be held accountable :x>r 
their actions, citing the OHR as an example. 12 He wrote; "When international organisations 
exercise executive and legislative control as a surrogate state they must be bound by the sate 



• Assembly debate on 23 June 2004 (20 ,h Sitting) (see Doc, 10156, report of the Political Affairs Commits 
rapporteur: Mr. Kirilov), text adopted by the Assembly on 23 June 2004 (20 th Sitting). 

10 European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation In Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at Its 62 nd plenary session, paras. 94-96 (Venice, 11-12 March 2005). 



" Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe, The state 
human rights in Europe: the need to eradicate impunity, para. 6, 3 June 2009 (Doc, 1 1934). 

12 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting 
quasi-govemments should be held accountable, 6 June 2009, at www.coo.int/t/cornmissionor/Viowpoin 
090608_en,asp. 
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checks and balances as we require from a democratic government, 
international organization, is above the law," 13 



one, especially an 



Ironically, less than a month before the High Representative's illegal removal of two official!! on 
June 9, the OHR issued a press release quoting him as stating: "[TJhe rule of law is based <in a 
simple truth - that everyone is born equal, therefore is equal before the law and nobody is above 
or beyond the law," 14 



II. 



Those Injured by the High Representative's Violation of Human Rights 
Presently Have No Legal Recourse 



A. 



thi 



The High Representative Has Blocked All Recourse within the Courts 
Institutions of BiH for Those Persons Whose Human Rights Have 
Violated 



and 
Been 



On 23 March 2007, in response to the Constitutional Court's Bilbtja decision, in which the Court 
held, described above, that the High Representative's use of removal powers violated 
fundamental human rights protected by the Constitution, the High Representative issued an 
purporting to overrule the Constitutional Court and going well beyond. 15 The order declared 
High Representative to be entirely above the rule of law and not subject either to review by 
Constitutional Court (or otherwise) or responsibility for any actions taken, regardless of t> 
consequences. The order declared that the Bosnian State has no power to protect 
constitutional and international legal rights of its citizens where the actions of the 
Representative are directly or indirectly at issue. The order decreed that no liability is capable 
being incurred by any institution or authority of BiH in respect of any loss or injury flowing from 
the implementation of its decisions. 



order 
the 
the 
eir 
the 
H|gh 
of 



The language of the order is a clear demonstration of the High Representative's contempt 
human rights and the rule of law: 

"Any step taken by any institution or authority in [BiH] in order to establish any 
domestic mechanism to review the Decisions of the High Representative . , . shall 
be considered by the High Representative as an attempt to undermine the 
implementation of the General Framework Agreement . . . ." (Article 2) 

f, [A]ny proceeding instituted before any court in [BiH], which challenges or takes 
any issue in any way whatsoever with one or more decisions of the High 
Representative, shall be declared inadmissible unless the High Representative 
expressly gives his prior consent." (Article 3) (emphasis added) 



" No Individual Can Be Above the Law; There Can Be No Space Beyond the Law, OHR Press release of 14 M iy 
2009, available at http;//w\vw.ohr.int/ohr-dept/presso/pressr/default.asp?contcnt_id= : 43474. 

" See Office of the High Representative, Order on the Implementation of the Decision of the Constitutional Court 
Bosnia and Herzegovina In the Appeal of Milorad Bilbija et al, No. AP-953/05 (23 March 2007). 
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"[N]o liability is capable of being incurred on the part of the Institutions of the 
[BiH], and/or any of its subdivisions and/or any other authority in [BiH], in 
respect of any loss or damage allegedly flowing, either directly or indirectly, from 
such Decisions of the High Representative made pursuant to| his or her 
international mandate or at all? (Article 3) (emphasis added) 



u [T]he provisions of the Order contained herein are . . . laid down by the High 
Representative pursuant to his international mandate and are not, therefore, 
justiciable by the Courts of [BiH] or its Entities or elsewhere, and no proceedings 
may be brought in respect of duties thereof before any court whatsoever at any 
time." (Article 4) (emphasis added) 

"[T]he High Representative is not in any way accountable to any one State , . . his 
actions cannot engage the responsibility of any one State . , , ." (Preamble) 

B. The High Representative Has Blocked the European Court of Human Rights 
as a Possible Forum for Citizens to Seek Redress and Has Asserted that Its 
Actions Do Not Engage the Responsibility of Any State 

In October 2007, the European Court of Human Rights dismissed on jurisdictional grounds :he 
claims of BiH citizens who had been removed from public positions by the H gh 
Representative's use of the Bonn Powers, In this case, Beric v. Bosnia and Herzegovina, :he 
Court did not decide on the merits of the claim that the actions of the High Representative 
violated human rights. Rather, it held that it lacked jurisdiction to decide the claim 

Although not party to the claim, the High Representative filed a comprehensive submission to 
the court as "Written Observations." In its Observations, to avoid the Court finding that its 
actions could be reviewable, the High Representative argued that its actions were not attributable 
to BiH or any other state because: 

1. The High Representative is an international organization (not subject to the Court's 
jurisdiction which is limited to member states of the European Convention); 

2. The High Representative in not subject to the control of any State and thus its acts are 
not subject to challenge in the courts of any State; 

3. The High Representative is not an organ of any State and its actions do not engage tiie 
responsibility of any State as a matter of international law. 

In reliance upon the High Representative's arguments, the Court held that it lacked jurisdiction 



over the claim, 16 thus preventing the two removed officials from having their 
the European Court, 



claim reviewed by 



16 Beric et al v. Bosnia and Herzegovina, paras. 26-30, ECHR 2007. 
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C. The High Representative has attempted to block all legal recourse to thos 
who are the subject of its removal orders 

By its Order in response to the BiH Constitutional Court and its intervening in the Europsan 
Court of Human Rights, the High Representative has made every effort to prevent any kinc of 
review of its removal decisions. The High Representative declared and ordered that institutions 
within BiH, including its courts, should have no authority to review its removal decisions to 
provide a remedy for human rights claims or otherwise. The High Representative asserted and 
the European Court held that it could not review and determine whether BiH citizens were 
injured by the violation of their human rights due to implementation of the High Representative's 
decisions. If the High Representative's actions do not violate protected human rights, then why 
does the High Representative oppose their review by an independent judicial body? Why do the 
citizens of BiH, a sovereign state and member to the European Convention on Human Rights and 
the Council of Europe, not enjoy the same fundamental human rights as citizens of other member 
states? It is unconscionable that citizens within Europe can be removed from public office and 
employment — often banned indefinitely — by arbitrary decree, without any hearing, review, 
minimal due process, or opportunity to appeal. 



HI. 



A Mechanism to Remedy Human Rights Violations by the High Representative 
Must Be Implemented 



Institutions responsible for protecting human rights In Europe have long 
called for the end of the High Representative's removals by decree and for a 
mechanism to remedy human rights violations caused thereby 



In its March 2005 opinion on the High Representative's removal powers, the Ven ce 
Commission called for these decisions to be transferred to "the proper national institutions' 
"made subject to full judicial control." 17 The Commission held that "[t]he continuation of 
power being exercised by a non-elected political authority without any possibility of appeal 



and 



sue 



and 

any input by an independent body is not acceptable." 18 As described above, the Parliaments ry 

other 
the 



Assembly and Commissioner for Human Rights of the Council of Europe, along with many 
scholars and experts, have condemned the manner in which the High Representative has used 
Bonn Powers to summarily remove individuals from office. Thus the necessary and immediate 
step to prevent further violations of BiH citizens' fundamental human rights is for such actions to 
end. 



In addition, those individuals whose human rights have been violated must have a mechanism 
through which they may seek legal recourse, a point which has been long recognized, In this 
regard, the Venice Commission In 2005 had proposed that the Security Council set up a special 
body to review the cases of some 1 50 BiH police officers who challenged their lifetime baits 



1 European Commission For Democracy Through Law (Venice Commission), Opinion on the Conrtituttotial 
Situation tn Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venipe 
Commission at Its 62 nd plenary session, para. 97 (Venice, 11-12 March 2005). 

" Id. at para. 98. 
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from the profession. 19 Also in 2005, the Venice Commission recommended "setting up a 
independent panel of legal experts" 20 to address the High Representative's removals by decree 

In addition to the Venice Commission, more recently, in June 2009, the Council of Eurape 
Commissioner for Human Rights called for a complaints or claims commission to ensure 
accountability. 21 

B. An independent international commission should be established Immediately 
to provide recourse to parties who have been injured by the Hjigh 
Representative's violations of human rights 

The international community should establish an independent international commissiion 
comprised of respected and experienced international jurists to provide individuals who hive 
been removed from their public positions a forum to seek redress. 22 The commission mane ate 
would be to determine whether the actions of the High Representative violated applicable human 
rights jaw and, in case of violations, to determine the extent of any resulting loss or injury, ^rhe 
commission could be given authority to issue interim measures as necessary to protect the rights 
of individuals. The commission would be required to make its decisions in accordance with 
general international law, including the law of state responsibility and responsibility of 
international organizations. The commission could sit in The Hague or some other neuiral 
location in Europe and employ the services and procedural rules of an experienced and respected 
institution such as the Permanent Court of Arbitration. Given that members of the international 
community have been calling for a mechanism for nearly five years, the establishment of t|his 
commission should be completed this year, 



The creation of an independent international commission is supported 
Annex 6 of the Dayton Peace Accords 



by 



Annex 6 of the Dayton Peace Accords, at Article XIII: Organizations Concerned with Hnm\an 
Rights, provides: 



The Parties join in inviting the United Nations Commission on Human Rights, the 
OSCE, the United Nations High Commissioner for Human Rights, and other 



19 European Commission For Democracy Through Law (Venice Commission), Opinion on a Possible Solution 
the Issue of Decertification of Police Officers in Bosnia And Herzegovina, adopted by the Venice Commission at 
64th plenary session, para. 97 (Venice, 21-22 October 2005). The UN International Police Task Force, with 
High Representative's support, banned 598 police officers for life through lis decertification process. The 
Representative strongly resisted any review of these decisions in Bosnian courts. 



European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at its 62 nd plenary session, para. 98 (Venice, 1 1-12 March 2005). 

21 Viewpoints of the Council of Europe Commissioner for Human Rights, International Organizations acting as 
quasi-governments should be held accountable, 6 June 2009, at www.ooe.int/t/commissioner/Viewpoirjts 
/O90608_en,asp. 

22 The Republika Srpska proposes the establishment of an independent international commission, While reserving its 
position as to the jurisdiction of the European Court of Human Rights, the BlH Constitutional Court, and other 
existing adjudicatory bodies. 
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intergovernmental or regional human rights missions or organizations to monitor 
closely the human rights situation in Bosnia and Herzegovina 

It is incumbent upon these organizations to actively oppose further violations of human 
rights by the High Representative and work to ensure a remedy is available for those 
individuals who have been injured by his past actions. 

IV. Conclusion 

Nearly 200 citizens of BiH have been removed from office by the High Representative by 
decree, without any notice or hearing, administrative or judicial process, or opportunity to 
appeal. These actions of the High Representative, as recognized by the Constitutional 
Court of BiH and the Council of Europe, violate fundamental human rights. Those who 
are the subject of the High Representative's actions presently have no legal recourse due 
to the actions of the High Representative to prevent this. The Dayton Peace Accords not 
only protect such human rights but also call upon international organizations to act for 
their protection. To provide legal recourse to individuals who have been removed from 
public office or employment by the High Representative, an independent international 
commission must be established. No legal or moral basis exits to justify this 
unconscionable and continuing violation of fundamental human rights. 
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Republika Srpska Urges EU, Council of Europe to Back New Human Rights 

October 8, 2009 



Body 



!L ei ^ blika S 5f 3 (R ?,.°! Wednesda y «PP««l«i for the European Union and the Coubci) 
hv h^R ^ P me CStab iShment ° f an inde P^ent forum to remedy human rights Z at ons 
by the High Representative in Bosnia and Herzegovina (BiH). 

from^ubiic^f 'CSV** P^^^tatlve has been summarily removing officials i 
rTJ i !• u d banmng them indefinitej y from holding public employment The 
Representative has removed nearly 200 citizens of BiH, including KSScillv 
presents, legislators, mayors, and governors, as well as udges, police Xcfl and , 

other rights, such as blocking bank accounts and seizing travel documents indefinitely. 



Ih BiH 
High 
ected 
public 
deny 



the 



Despite the severe harm to these individuals' livelihoods and reputations 

Pem,itted < 5 Bm n ° hearinss ' n ° opportunity to cha C the allegations 
underpinning the sanctions, and no recourse to appeal The processes hv whi^Tf 



High 
tions 
High 



notion 



Conatmitmn and human right, agreements to which BiH is a party. These ie««7 



Respite their condemnation by the Council of Europe's jEXy 

andTe SSnSSfiSS" Pa r li - e "«'» Committee on Legal 
ana me council ot Europe s Commissioner for Human Rights, 



due 
BiH 
nave 
the 
Rights, 



STtS^ HigH R ^ resentative ordered the institutions and courts of BiH not to 
its actions or provide any remedy for BiH citizens for loss or iniurv flowin. 



H^tHJ^J"^* 9 Swed ' Sh Forei 8° "W* Carl Bildt and Council of Europe 
th™ ^jbSfc" P™? RS Prime Minister MiloraTood k Z 5 
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No.04/1.- J$GG /09 
Date: 07.10.2009. 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 
Office of the Commissioner for Human Ridits 
Council of Europe 
F'<S7075 Strasbourg Cedex 
FRANCE 

Dear Commissioner Hammarberg, 

Reparative (OH^/m KSe^ffi! ^ ^ ^ 

OHR issued two decisions that hwSSSfSSStSS St ^ P ^ S * nB da >'' *° 
are contrary to ru^c^laS 5U ° h °f c ^tabiUty. These decisions 

of civilians of BiH ofthe Co ^ of Europe and violate the basic human rights 

fc-Sl^ — ^ those 

the issue in detail, but have ^^XS^S wST' ^ 8 ^ ^ *f* 

The process was oo n dSbSlo^7^ tT" *° m my public «»Pl°3™*t indefinitely. 
DespL the ^^V^^^^^^ of transparency or rule cthl 

no opportunity to challenge the dle£S2I SlSSSSS f? °- T Bflhwied 110 he6ri 
The entire prosecutorial aS jSSS&f deci 8 ,on S , and no recourse to m 
prosecutors) was ^S^SmmSS^i «iw ^ lu f es man y international judges 
Representative has removed JSSoOdta^^S ^ ^ fa 1997 ' the 

administrative or judicial process £ E£S& ftES^* ^ ^ °' " 



1 hearings 
appeal, 
and 
Hiih 
"hear kg, 



Violations of Baiis H»mfl" RfHrfi 
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Constitution. ^ the ^principC « SStt^Siw'n?? AC ^ S 
remedy; (2) the right to a fah • hearW n n « 8 , ^ C f (l) to 311 V 

(5) freedom ofa^biy ^ 7 lthout (4) freedom of expfcs 

(8) the right t C S&TSuESta c ^ e e,ectlons; C7) protection of p ra 4y 



Coiincil of 
Ihe BiH 
effective 
expression; 
/; and 



m j^d, Eu^pegn Smwn Condemn n fi R> M R , ■ p 

the BiH Constitution*^ ^S^fa^S^'L^r^ ^ ^ pr0tB,;ted in 
scale undermine the respect for the nL?of w Z w T* 1 ^ * so large a 

Council of Europe, other ^ S5 and -o™™^ utteniaaonal agreements upon whifn the 
itself are founded * economic and security organizations, and the United Rations 

NoLeg«l Recourse Availn^!. 

before £ E JT 'c^3£SfSS S'fcSSJh 11 " 

jurisdiction to hear claims arislnc^r^ ourt h ™ ™ Ied lhat "» Cou " does not 

engage the respond* oYSg 2 t^T^ ?? ^ ** iB «*» 

rights committed over these ^ Wto 15 r "P°™hle for the violations of ^ 

implemented. Ttaf^^SS^ KT™ ™ *" ™<* CSatativc mti 
Ihe High Representative udmd X™ ™ „ ^f 8 "*f re «"l™«ided the end to such actioL 

removal, 'decree.^CS'S^in^T'S SSf "f^,*™ -*4 
ccmplainta or claims eon^sion to ens^oSii/' 1 "' 2009 ««^»*«. J™ called 

U^dS^t^ «— » 

from thefrpodtionTa forum to seekrelw^r?! individuals who have been r 

of victims ^ to aST'rf^'SSS"? 100 $ ^ bc t0 

rights law. IfviolXrTaVK^ viol * ed ^^ble hui 

extent of compensation for rSfc£ SSTSST^ ^S?*? T <B»°Pri.te remedy and 
resolution of this unta^SdSSinrfnJ^i?? 7 " J?^ 8 Sl P^ « committed to 
we should meet tott^ffit^ ^ ° f dW 1 



High 
Court, 
flowing 
assorted 
have 
do not 



of 
removed 
evidence 
human 
the 
peaceful 



must be 
by 
the 
for a 



Oct 15 2009 3: 18PM 



PICRRD, KENTZ 8. ROUE LLP 



202 331 4011 



p . 6 



Conclusion 

require from a LcS^S ^ ? *T by the Sme checks ^ bftlance s we 
citizens from ^S^SaSSL^Z iTf**' it9 to remove 

Your article cLed bj oSI^S^toZ^ f R ^ reScn ^ tive »«* without any check ,« all 
law." 2 I urge you to , hX SSL * ' - P f m intemational organization, is above I he 

Sincerely, 1111,11551011 to ™*w the HigH Representative's use of peremptory removal powers 



ublika Srpska 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

OFFICE OF THF PPIME MINISTER 



Trg Republike Srpske I, Banja Luka. tel.: 05 1/339-tQJ. f^ Sl^m^Uh^^ ^T 



and 



No.04/1.- fcW$ /09 
Date: 07.10.2009. 



The Honorable Carl Bildt 
Minister for Foreign Affairs 
Kingdom of Sweden 
Swedish Government Offices 
SE-103 33 Stockholm 
Sweden 

Your Excellency, 

XSiZn^ZS^!"** — 4 "» T ^opean Union 

^itt^SS:iE^-~ Government Jof 
to convey my Government's erave concerrTiSS! f g - ( ) 1 At the same time ' 1 wanl 
pmcess and to seek the Presidency' T^^^^l ^J^u^" te ^H" 1 
the issue in detail, but have set forth the S,StoJSSSf. ^ 3 ^ 

X SLnediate effect, removed twe 
The process was SSEiS? them from any public employment indefinitely 
Despite the -m»KfiS^ 

no opportunity to challenge the allegations und^rS^. °f . 1s we , re afTb ^ed no hcanng^ 
The entire prosecutorial «L ^^^^^^^^7°^ " ^ reC ° UrSe t0 appea 
prosecutors) was wholly cireumvt^^ 

Representative has removed nearly 200 citizen nFRm \t, a ... . In 1997, lhe H, e 1 

«U*Mh» or judicial process, £t££S?£ £££ ' W " h ° U ' """^ " 

Violation of Fundament.! En princinl,, g„> ir^ rth in ,,,„ ^ ^ 

On**. m d h Member SUtea. These principles .SSS-ZS SEE 



Oct 15 2009 3: 18PM 



PICHRD, KENTZ 8« ROUE LLP 



202 33 1 40 11 



p . 8 



European Commit that « meX rs o/^S^' ^* * ™nb*r states If the 

Council ("PIC") because of dhlir !S ? Steering Board of the Peace rmplemenLion 

Powers. The PrLdency ofl eIhIT^ ? u^' 811 Re P rc ^tative's use of the ionn 
the PIC Steering S They iSHto S ^TJ^l? "° * h ° mcmb f» of 
removal dedJLpSp^ ( S^ ^ * BlH of ta ^^4" of 

Committee on LeL E Sl , ^ rami ?, !ro -. rlK E "°P**i ParlianK 

Human Rights. iBuf^JSuJZ? r-.SS ' a , nd *= C ,°™<=« of Europe's Commissi™,,,. 
^onaco4avane,„e^^^^^ Rep—ve, . ' 

mteii^onaJlawMdimemationalaL.^. ^. ' f e rU ' c of law ' Nation, 

of law and interna! $£2E£E?3l?£ fef 5^ ' h ° fer *• 

organizations, and lie United Nation TSfWo^ded ^ CCt>n0mi ' : md Sec 
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No Legal Recourag Avf.il.^1.. 

not to review its action o r proSl iTrl ? T * ° f ?' H ' lnC,Uding the Constitutional 

before the European Court of Human r£ i ,! £ IO "f\ 71,(5 Hl fih Representative has asi_ 
jurisdiction to hear c UTJriSSSS. *fS ?t * ** FUled that the Court does n <* 1 

engage the mpZ^J^SSS^ ************ actions and that it, actions do 



High 
Court, 
flowing 
asserted 
have 
not 



of 
J 
i an 
Peace 
cf 
is 



Closure nftheC)^ 

accession may continue TSs step fc^Siln P ° l ? ^ leaders S ° that P™gn: S s toward E 
rights by the High £J£SS S« Kt"^? V . i0lati <™ ° f 

Implementation Council (PIC) SfceriJ SI X ' i reCCnt cornmu ™q"e S of the Pei 

the btemational ^^r!^Tj^^S y totio " <* «™ members , 

office. In^myn.lbor^Z^^^^^^ of the High Representative and hik 
highlights the need for closure ^S£l^^^ by ^ ^ R ^^tive furthef 

implemented. S£ pice CcSSJ^e-T V, ° latl0nS by ^ Hifih ^P^tative mm bt 
by the High Represent rvVand Zed sernW t jZl*^ ™^ t0 such acti - 
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be :o he. evidence of viLs 

violations are ^^^^^^Z^^^ a 5 pHcab,e ***** ^ghts law. If 
compensation for resulting loss oHnj^y ^ lhe a ^ riate ™™*Y and the extent of 

Conclusion 

The Republika Srpska is committed to peaceful resolution ^frfe;. „„k ui 

a special responsibility to facilitate resolSon MvS™ u Un ^ arable s,tuation - The El|J haa 
needed as soon as possible sich «XS L ™ meet t0 discuas the fl < 

determination of S S SmSS^? ^ 0n c ^ crease l «^«y o result of the 
Steering Board's latest IS^XSrilZmJT* ° me ™ ber9 ' as fenced by the 
to remain and contbue to KKX^ ^ ^ ° f lhe *™ 

and to add**, if in a ol^iZ^XT, * Seri ° USneSS ° f ^ ™ 

Please be assured of my highest consideration. 
Sincerely, 



ac:ions 
elear 
PIC 
PoWers, 



High 
situation 



>^^.Miiuster,i^Wblika Srpska 



p . 1 



I. 



geng Wh^se n„ mBtT ff1rhtg Have Virt , Q ^ , 
Representative Must Hav, r ega l RerWg* 

^Lan^h™ 6 B d T n r t0 Rem ° Ve 0ffida,S V,0,ates FumtamJ. w 
Human Rights and Binding International Agreements 

A. 



Em e pla^nt POlitiCa, t0 Rem ° Ve lad ™»^ *om Public Offije 



5il2^ S o :called Bonn PowcrS) 

have been: X ° per8 ° nS from P ub,,c Potions. 4 Among those rer^ovec 



■ police officials; 

• lawyers for local housing agencies; and 

• officials of public companies, 



war, Aa recently a. 6^S^. h" L » t0day ' '"i™ 14 >™" a « 5r the e "<l of BiH's ° 
from their noaitW all«in. ,h,',^ ? f <ati " removed tw ° «nior police off! 

STtTlte l lh he a rr„ e " h h ° f dS " i 3milii B ™<» were afford 

undetpia^ JXo£ S^SSS," S",^"^ *. allege 
judicial » ys ,em e S tabli.hed 'within HerSgov ina rBiJh jr"™ ™' " 
The process by which the noUee off^i-i > • u " c,£C » ov . ina C ai H ) was wholly circumvent 

closed door S Sou, «X P a thence of r," g ^ StnPPed fr ° m them Was conducte <l behi 
up even a pretence of transparency or rule of law. The High Represents 

include 59S police officers banned fa S^^l ti^io ^^^"y «^ recently. Nor doeTthe number 
Force', decertification d eoi8 ,on S( .up b yS H^7 e ^ °^Ll " ^ ™ ™<* *U 



lies 
(Jivil 
officials 
Protection 
ice 

intematicjnal 
High 
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poetical 
any 
Of 
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J ftSl *! ? th<! HigH Re P fcsenta tive is to simply make allegations of wrongdoing Lnst 
office h T Wlth °^ t Pr u Vidi . ng detai,ed i^mation or evidence and fen Sve ?J from 
* banning him indefinitely from elections, part y positions and ?£> £ 

removed "espiS t^e H^C t0 Seek legal action **** pU» 

«7Y,u ? h g Representative having leveled allegations against them that i ; 

would usually amount to unlawful and even criminal conduct ' 1 



B. 



Violation of Human and Civil Rights Obligations 



true, 



SHdifdffik rem °i, Val P °7T " inconsiste "t with the general standard, of huma. and 



Among the legal principles to which BiH is committed by virtue of these provisions „f 
Dayton Accords and other treaties are ensuring its citizens: 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association; 

• right to free elections; 

• protection of property; and 

• the right to take part in public affairs. 



contravention 
positiens 
thoir 



^StS^^r' FrameW ° rk A8 ™' 4 - Agreement on 
3 BiH Constitution, Art. IlL3.b; General Framework Agreement, Ann. 4. 



the 



the 



2 
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C Violation of the Stabilisation and Association Agreement 

and i^ZnX^Z^t *?" °f C ' als ° in Elation of the 
Communities and its Member sf2« ! T f B ° Snia 3nd Herze g° vi ™ and the Eufopean 

A^J.S^JZJ) ^ C ° mitUte eSSenm <* «** 

^t^^^s^^^ ?° m pubiic r itions - *4 - 

democratic principle huma7r °h 2° ^ 18 ^ ' m the SAA > ™ mel * re *P«t for 

Moreover, respect tor the^nSSS ^ °- f ,nternationaJ law > «»d the rule of law. 
SAA, ha,' been viola ed by%^ 3 ^ligation of the parties to the 

Representative. They have also been lilL \ implem&nt&tio \ ° f decisiw,, of the kgh 
Communities that mmt^otfa*^^ TV\ m<imher states of me EuroEii 
("PIC") because of IS^emem o? ffi 9 EL* Pe f e ^mentation Council 
These foreign states include SfiSIf' ¥ B Representative's use of the Bonn Powers 

also PIC sS^ B^1^b^^ e I,,0 S bCr StatCS T ^ ^ EU ^ pean C ^munitie S that are 
Presidency of the *bJ£LSS^JZ£ % Italy ' and the United Kingdom, rhe 

Steering Board P ^ the Eur ° pean Commission are al So members of the flC 

The Office of the High Representative, as a defendant before a rrc . 
stated that it is an organ of the foreign states thJ^uXpiC^I 

.tin 6 as an employee f 



claims, 
sta:es 



Id. at p. 14, ' K ' 
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D. The Constitutional Court of BiH 

SL™T!t Uti0nal °IT °I BiH haS condemned High Representative's use of the Bonn 
CnZ t re r i Ve t f ubllc °f lcials as violati ^ *e human rights instruments guaranteed in the 
dSSTl ^l^^^oradBUbijaetal, two senior officials were removed by 
decision of the High Representative from their respective positions as (1) Deputy Headlf thl 
Operative Administration of the Intelligence and Security Agency in Banja Luka X X 

nmL Z T ^ a i S ° barr6d from holdin * other P ubl * and party duties, holding any 
S \ f r'H^T 1 ^ PubHc ° r ° ffice ' and in elections. The applets 

sti^asr ve,s decision had vb,ated ^ e -U 

In response, in July 2006, the Constitutional Court concluded that: 

In examining the formal aspects of the challenged decision and similar decisions 
of the High Representative uicluding the consequences for the persons concerned 
the Constitutional Court holds that such decisions have seriously raised issues of 
the existence of violations of some rights and fundamental freedoms safeguarded 
An,™ C ° nstltu i°" of Bosnia and Herzegovina and the European Convention. 
Among others the Constitutional Court notes that impossibility to challenge the 
decisions of the High Representative leaves such persons without any protection 
of their rights and fundamental freedoms, 7 

The Court went on to hold that: 

The appellants' right to an effective legal remedy under Article 13 of the 
European Convention has been violated due to lack of an effective legal remedy 
Z^nJt * X1 ?IZ B , * S ? 1 8yStem ° f B ° snia and Herzegovina, which could be 
fndivMualf m 8 S1 ° nS High Re P resentati ve concerning the rights of 

E. The Council of Europe 

r?we«T«m2r»L^ t*° Cr i iCiZ£d thC High R ^ se «^ive's use of the Binn 

powers to remove persons from public office and employment. In 2004 before the Am 

coS^r 1 Co ^ decisio n, Council Resolution 1384 ^iL ^ A^ fy 

Tu^t f J '™°™lable with democratic principles, that the High Representative Should be 
able to take enforceable decisions without being accountable for them or obliged to justify their 



' Appeai of Milorad Bilbija et a], No, AP- 953/05 (8 July 2006). 
7 See id. at para 36. 
1 See id at para 77. 
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European 



isions: 



validity and without there being a legal recourse " 9 In » M*mh ?r>n< A • ■ 

co m ™ ssion fM Democrac , thr * ugh L | w — Co ^f a ™°d°of Z oSkfo, 

SftS,T , iX"f*' 1 " en "" ^ me " t ° f » P"»«fc ^cial is a serious interference 
staid ft 3tot » ^ FT" ta Md = r to ™« democratic standards, ft 

and ?ta of *?' b ° Tl " Seri0U8 BmUnds wi * P«^f 

7 g ? "N™ 1 ' Thc sanctio " •*> <° I* proportionate to the 

Partl ° Ularly Seri0 " 5 »» such 

fla £2% 7 ^Mduah token by a political body aTnrt ZblZ 

eradicate impunity... £^^2 f hl """ n nshta 1 Eur0 P e: "* M « <° 

iZtx,%^:z£? mmity shou,d s « a "° sM - w of 

their actions, citing the om TZt£%£ »" ST^K^iZ? in, ^ f 00 ^ 1 " 6 for 
exercise executive m d io^v. contro, £ a au * atot'te 



Committee 



of Europe, The state 



of 



^r^'tS^ ^l^Si? U r R ! gh,S - ParIi — Assembly, Council 
la * 0i!W Me eradicate impunity, para. 6, 3 June 2009 (Doc. 1 1934) 

Viewpoints of the Council of Europe Commissioner for a u. , 

quasi-government, should be J *3 Rights, International Organizations acting ]ps 

090608_ en ,asp, accountable, 6 June 2009, at w^y.coe.int/t/commissioner/Viewpoims/ 
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checks and balances as we require from a democratic government 
international organization, is above the law." 13 



No-one, especially an 



S l L " bef ° re High R^cntativc's illegal removal of two officials 

QI ? ,SSU6d 8 ^ release ^ uotin g him " stating: »[T]he rule of law h, b ed 

Those injured by the High Representative's Violation of Human Rights 
Presently Have No Legal Recourse 



II, 



A. 



Jn^Lf? f r m^ tiV6 ^ s B i° cked A " Recour8e w,thin the Cou 4 ™* 

vToiated r Th ° Se PCrSOnS Wh0se Human R, 8 hts Have | Been 



by 



held 23 dl"fbe 2 d 00 Ibove" 8 Z S6 t l° ^ C ™ s «™^ Court's ^ decision, in which the 

h^an^^ ° f High Representative's contemp, 

^X3l7 inStitUt r r? aUth0fity in [BiH l in 0rdef to establish any 
£™SdbS fthlT, StT^ Ded3i0nS ° f *° Hi « h Representative . . . sha U 
t>e considered by the High Representative as an attempt to undermine X 
implementation of the General Framework Agreement ^(Article 2) 

"[AJny proceeding instituted before any court in [BiH], which challenges or take, 
any lS sue m any way whatsoever with one or more decision of the ml 
Representee shall be declared inadmissible unless the High ^ RenresentSve 
expressly gI ves hi, prior consent." (Article 3) (emphasis added Kepfesentatlve 



'id 



on 
on a 
above 



Court 
violated 
order 
the 
the 
their 
the 
3igh 
e of 
Jrom 



for 



p. 1G 



rBOT and nT nv P f of ^mg incurred on the part of the Institutions of the 
SSthS t. y ^ subdivisio ™ ^d/or any other authority in [BiH] in 
3t ° f ft u*™^ allS8edly fl0win «' either directly or mdire tly from 

SSJ^T" , *° Hi8h ^P^n^e made pursuant to his or 
international mandate or at all," (Article 3) (emphasis added) 

Sin^-r 008 ° f thC ° rder C ° ntained herein are • • ■ ,ai <* doL by the High 
Representative pursuant to his international mandate and are not thTreforT 

nTuu t hY ? 6 C0UrtS ° f CBiH] ° f ita Entities " el^re, and no proems 

tTrne » t^Tlw ° f ^ thereof ^ a ^ co ^ whatsoever at 25 

time. (Article 4) (emphasis added) y 

"[TJhe High Representative is not in any way accountable to any one State his 
actions cannot engage the responsibility of any one State , . . .» fflj " - 



B. 



Th e High Representative Ha 8 Blocked the European Court of Human Rights 
Actions Do Not Engage the Responsibility of Any State 



*0.a«.<hu m .„| rights 

3 ' 5SS»^ fc -^-«-^*«^ 



the 
-figh 
the 



to 
its 
le 



are 



XT'iTcir" H ' Sh R tP re "»« ati «'» omenta, the Court held thrt it lacked jurisdirt 
die EuropeaJTcourt J * W ' !n " nS ** rem ° V,:d ° fflcials tom H »*S? 



On 
by 



is 



a/ v . Bosnia and Herzegovina, paras. 26-30, ECHR 2007. 

7 



Oct 15 2009 3:22PM 



PICflRD, KENTZ 8. ROUE LLP 



c it ax^isas to b,ock an ,egai ~ H th - 

^cS^wSTtS HL B k H C0nSt i t " tio f C ™« and its intervening in me European 
review of itsremovaJ ^S^^SST^ ' ^ ^ to P * Vent *»> % d of 
within BiH, including S coSs ^f^T'^T' ™ d ° rdered that ins 4 tio ^ 

provide a remedy fftaiTShf?! 2 1 ? '"^"S. t0 review its removal deci9i '^s to 
the Emype^^m^tX^^r^^ J* ^ R ^™««™ asseJd and 
^U^^oU2XrfShu^5? 'eview and determine whether BiH citizens! were 
decision,? Jff^S^S^^^S^£ ^r nt&t[ ° n ° f the Hish ^-ntative's 
does the High ReSntative on»o« thl • u 0t V1 ° late protected human ri *ta. then why 

citizens of B g iH, ,™T^Z SSTd^?^ ^ b0dy? ^ 1° 
the Council of Europe not eniov Z « ^ the European Convention on Human Rights and 

states? It is uneo ns ^ ^ hts as #™ °f other member 

employment-soften banned ZfS hv a ?T P !f" be re ™ Ved &om P ubIic offi 4 ™* 
rn^^p^^^^^ arbltr ^ d — > without any hearing, refiew, 



S r P r0teCting hun,an ri * hts in Europe have 
called for the end of the High Representative's removals bv decree 1 
meehanism to remedy human rights violation, caused thereby ™ "* 



for 



£^*!£^ Kep—ve's removal powers, the Venice 

"made subject to foil jidic al coZl"' 7 ^ e tr « nsferred . t0 ^»P«»per national institutions" 
power being exercised by a nor eSL JS? C 1 ° m ?u 1SS . 1 ° n hdd that '™ he c ™t™atio« of , 
any input by an ^d^ H""* * W-l 

Assembly and Commissioner for SZ^SSS^ Co^Jl If P Tl ^i*™ 11 

scholars and experts, have condemned th* i=„ u-T? 1 ° f Eur0pe ' a,on S with man y ° 

Bonn Powers t > sumrn^y ^ remove indtiH" 6 / " ^ the High R «P" s ^tive hag used 
step ^^^ISSS from of flce . ^ w ^ , r 

e»4 wc«a™™ 0/ BiH citizens fundamental human rights ilfor such action? 

t^S^^^^ right, have been violated must have a w 
regard the V^Cc^sstnlf 2mZ°', * ^ ^ lon * ™>«nized- I" - 

body to review the caTof some 150 * ^J^T? CoUnCiI SCt Up * s P ec 

or some 150 BiH police officers who challenged their lifetime ba 



mechanium 
this 
special 

ns 



Common uits62 . iplmao , Mssim panl , 97^^ n ^f 00 ?r ' ""^ ^ *° 

"Id. at para, 98. 
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